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Room 5203

Internal Revenue Service

1111 Constitution Avenue

Washington, D.C.  

To Whom It May Concern:


The Coalition of Publicly Traded Partnerships appreciates the opportunity to comment on the proposed regulations regarding the obligation of partnerships to pay a withholding tax on effectively connected income allocable to foreign partners.  The Coalition is a trade association which represents publicly traded partnerships (PTPs) and those who work with them.


The Coalition would like to clarify the provisions relating to PTPs in §1.1446-4 of the proposed regulations.  The proposed regulations provide in §1.1446-4(d) that a nominee that receives a distribution from a PTP which is subject to withholding and which is to be paid to, or for the account of, any foreign person may be treated as a withholding agent, thus shifting the burden of withholding from the PTP to the nominee.  This is appropriate, as it is the nominee rather than the PTP with will know at the time of a distribution which of the partnership units it holds are owned by foreign persons.  However, the proposed regulations also state that this obligation will fall on the nominee only to the extent that the nominee has received a “qualified notice,” as defined in §1.1146-4(b)(4), of the amount of the distribution that is attributable to effectively connected income, gain, or loss of the partnership.


§1.1146-4(b)(4) of the proposed regulations indicates that “qualified notice” is notice regarding such a distribution that is made “in accordance with the notice requirements with respect to dividends set forth in 17 CFR 240.10b-17(b)(1) or (3).”  Under those requirements, notice will be deemed to be given with respect to an action if, and only if, notice either is given to the National Association of Securities Dealers at least 10 days before the record date and includes specific information with regard to the security (17 CFR§ 240.10b-17(b)(1)), or is given to the securities exchange on which the PTP is registered in accordance with procedures of that exchange which contain requirements that are substantially comparable to those of paragraph (1) (17 CFR 240.10b-17(b)(3)).

It would appear from this language that a PTP may provide qualified notice to all nominees of the portion of a distribution that is attributable to effectively connected income, gain, or loss of the partnership simply by providing notice to the NASD or to the exchange upon which the PTP trades in a manner that meets the requirements of 17 CFR 240.10b-17(b).  This presumably would put all nominees on notice that the PTP would be making a distribution containing effectively connected income, and those holding units for foreign persons would, having received proper notice, be required to act as withholding agents.


However, §1.1446-4(d) also provides a procedure for a nominee holding PTP units on behalf of one or more foreign persons to identify itself as such by furnishing a Form W-9 to the partnerships along with a statement that it holds interests in a partnership for one or more foreign persons, as required in §1.1446-4(e)(1).   §1.1446-4(e)(1) provides in addition that the information provided annually by the nominee under §6031(c) will suffice as the required statement (we would point out that this would only inform the PTP with regard to units held for foreign persons as of the end of the previous tax year and would not account for any changes in status between that time and the time of the distribution).  §1.1446-4(d) further provides that if the nominee has properly identified itself and the partnership has not provided it with qualified notice, the partnership may not treat the nominee as a withholding agent.  Rather, the PTP must presume the nominee to be a foreign person and withhold accordingly. 

Given the way “qualified notice” is defined, as discussed above, a logical conclusion would be that the partnership does not need to directly notify those nominees who have properly identified themselves, but need only follow the general notification procedures of 17 CFR 240.10b-17(b)(1) or (3).  However, the fact that procedures are provided under which nominees are to identify themselves seems to contradict this interpretation—why would identification be necessary if the PTP can take care of everyone through notice to the NASD or exchange?  §1.1446-4(d) is silent with regard to nominees who have not identified themselves to the partnership, and one possible interpretation of the paragraph is that direct notification must be made to nominees who have identified themselves through a Form W-9 accompanied by the required statement  (or compliance with §6031(c)) and that the procedures of 17 CFR 240.10b-17(b)(1) or (3) are the means of notification for unidentified nominees.   


The Coalition would like clarification with regard to these points, specifically: 

1) May a PTP may provide “qualified notice” of the portion of a distribution that is attributable to effectively connected income, gain, or loss of the partnership to all nominees who have properly identified themselves (through a Form W-9 accompanied by the requisite statement or §6031(c) information), so as to designate such nominees as withholding agents, simply by providing such notice either to the NASD in the form required by 17 CFR 240.10b-17(b)(1) or, under substantially comparable requirements, to the exchange on which the PTP’s units are registered, as allowed under  17 CFR 240.10b-17(b)(3)?  Or, is individual notice to nominees who have identified themselves also required?    

2) If a PTP provides qualified notice in accordance with 17 CFR 240.10b-17(b)(1), or (3), will that effectively designate as withholding agents any nominees holding units in the PTP on behalf of one or more foreign persons, who have failed to properly identify themselves to the partnership?  If not, what is the PTP’s withholding obligation with regard to units held by such nominees?

The Coalition believes that filing a notice with the NASD or the exchange upon which the PTP’s units are registered, in accordance with CFR 240.10b-17(b)(1) or (3), should be sufficient notice to any and all nominees to designate them as withholding agents.  We would welcome the opportunity to discuss this matter further.

Thank you for your attention to this matter.  I can be reached at 202-454-6624, or by e-mail at lyman@navigantconsulting.inc.







Sincerely,








Mary S. Lyman








General Counsel


� 17 CFR 240.10b-17(b)(2) provides a third alternative, an exemption from compliance granted by the Securities Exchange Commission; since it is not listed in the proposed regulations, this option is presumably not open to PTPs.
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